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It is not news that the number of hospital beds for forensic patients is abysmally 
inadequate to accommodate the numbers of forensic accused. In October, 1996 (now Mr. 
Justice) Richard Schneider observed in this column that “the jails are emerging as the 
psychiatric hospitals of last resort”. Procedural changes were made several years ago in 
the criminal courts for speedier short assessments of defendants with mental illness. 
These have proved to be of little benefit to the seriously ill when the treatment and 
disposition orders that follow result only in the person languishing for months, untreated, 
in jail, awaiting a hospital bed. 

In 1997 defence lawyers Michael Lomer and (now Mr. Justice)  Joe Kenkel made 
application for habeas corpus on behalf of a number of accused in that situation. 
Although either disposition orders (to hospital) had been made by the Ontario Review 
Board  (ORB) or treatment orders had been made by a judge, these defendants had 
remained in jail holding facilities. Bringing the application for habeas corpus resulted in 
beds miraculously appearing for those persons named in the proceedings. As a result, the 
application was not heard at court.  

What did not result from that application was a remedy to the ongoing situation of 
lack of hospital beds for forensic patients. Five years on, the situation has only worsened.  

On February 4, 2002 Michael Lomer brought another application for habeas corpus 
at the Superior Court by on behalf of a defendant.  

His client in the proceedings was arrested in August, 2001 on charges of mischief 
and fail to comply recognizance. As a result of  persecutory delusions she had broken 
down the wall of her townhouse to expose the listening devices she believed hidden 
therein. She turned herself in at the police station rather than abide by the terms of a 
release order, and was detained following a bail hearing. At the beginning of November, 
2001 a judge found her Not Criminally Responsible (NCR) of the offence of mischief on 
the basis of medical testimony. He ordered the Ontario Review Board to made a 
disposition as soon as possible and within the required 45 days. The accused was also 
found guilty at court on the same date of two counts of fail to comply recognizance and, 
in consideration of 70 days pre-trial custody, was granted an absolute discharge  

On December 5, 2001 the Ontario Review Board held its disposition hearing. The 
Board made the following Order: 
That the accused be detained forthwith  (my emphasis) at Centre of Addiction and Mental 
Health (CAMH) – Queen Street. 
That the hospital at its discretion may grant the following privileges: 

(a) to attend within or outside of the hospital for medical, dental or compassionate 
purposes. 



(b) hospital and ground privileges, indirectly supervised; 
(c) to enter the community within the municipal boundaries of the City accompanied 

by staff or a person approved by the person in charge; 
(d) passes for up to 8 hours to enter the community accompanied by staff or a person 

approved; and  
(e) to live in the community in accommodation approved. 

On January 20, 2002, 2 ½ months after the verdict of NCR was rendered, 1 ½ months 
after the ORB Order and almost 5 months after her initial incarceration the client 
remained at the Metro West Detention Centre, a maximum security holding facility, and 
untreated for her mental illness.* No bed had yet become available for her at the hospital. 
The Application included evidence of the result of inquiries made on January 21, 2002 to 
the Mental Health Centres as to the availability of treatment beds for persons subject to 
treatment and Review Board Orders. 

• The CAMH Queen Street indicated that they had long wait lists which included 
persons who were found NCR in August, 2001. 

• Whitby Centre for Mental Health similarly indicated that they had long  wait lists 
which included persons held in custody on Orders and awaiting beds since 
August, 2001. 

• St Joseph’s Health Centre at Hamilton Centre for Mental Health also indicated 
that they had long wait lists for persons found NCR 

•  Regional Mental Health Centre in St.Thomas advised that they had an indefinite 
hold on accepting any more forensic patients 

As had happened at the time of the 1997 habeas corpus proceedings, the authorities 
located a bed and transferred the Applicant to a hospital by the return date of the 
application.  

Unlike the application in 1997, however, this application seeks relief by way of costs 
and compensation for the violation of the Applicant’s rights to liberty. The hearing of 
these critical issues is set for April 29th, 2002. 

In this writer’s view the response by the Province to this ongoing problem may well 
hinge on the determination of the proceedings on April 29th. If the Court orders the 
Province to pay money in damages and costs for its failure to comply with court and 
ORB orders, then we might hope to see some improvements to the current situation. I  
will report on the outcome of the proceedings. 

Until changes are made to provide for immediate transfers to hospitals pursuant to 
Orders, it remains the responsibility of counsel to protect our clients. Consideration of the 
delays in the system should play one part in our advice to our clients as to what is in their 
best interests regarding the course of the proceedings.  



It remains critical for counsel to continue to be involved after the court or ORB 
proceedings have been completed, to ensure that the hospital/treatment Order has been 
carried out. At the present time this post-proceedings preparation is not covered by the 
Legal Aid tariff. This should be changed, or covered through discretionary increases if 
such mentally ill clients are to be effectively represented.  

*Note: an order for treatment is not available as part of an NCR finding, and treatment can only be made 
with the consent of the patient or upon further recourse to the provincial legislation.  


